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INTRODUCTION 


The  Juvenile  Court  law  in  North  Carolina  was  originally 
enacted  by  the  General  Assembly  ol'  1919  and  is  oodil'ied  in  the 
General  Statutes  of  North  Carolina  as  Article  2,  Chapter  110. 
The  Domestic  Relations  Court  law  was  originally  enacted  in  1929 
and  is  codified  as  Article  13,  Subchapter  IV,  Chapter  7,  of  the 
General  Statutes, 

This  discussion  is  designed  to  bring  together,  in  digest 
form,  signi±*icant  advisory  opinions  of  the  Attorney  General  (AG) 
of  North  Carolina  in  the  Juvenile  Court  area.  It  is  not  a  manual 
of  procedure  nor  does  it  purport  to  cover  the  entire  Juvenile 
Court  Act.  Instead,  an  attempt  has  been  made  to  include  opinions 
on  those  questions  most  frequently  asked  the  Attorney  General. 
It  should  be  pointed  out  that  opinions  of  the  Attorney  General 
are  advisory  only. 
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I,  JUDGE 


A.  Clerk  of  Superior  Court  as  Juvenile  Ju(ige.  The  clerk  of  the  superior 
court  is  ex  officio  judge  of  the  juveaile  court (1)  unless  there  is 

a  domestic  relations  court  in  the  county(2),  or  unless  the  board 
of  county  commissioners  appoints  some  otner  qualil'ied  person.  (3) 
The  board  of  county  commissioners  may  not  make  such  appointment 
unless  the  clerk  of  court  requests  in  writing  or  consents  in  writ- 
ing to  such  appointment. (U) 

B.  Assistant  Clerk  of  Superior  Court  as  Juvenile  Judge.  An  assistant 
clerk  of  the  superior  court,  duly  appoihtect  in  conformity  with  the 
provisions  of  G.  S.  5-10,  has  the  authority  to  perform  the  duties 
of  judge  of  the  juvenile  court  of  his  county,  in  those  cases  where 
the  clerk  of  superior  courts  serves  as  judge  of  the  juvenile  court 
of  the  county. (5) 

C.  Judge  of  Domestic  Relations  Court  as  Juvenile  Judge.  When  a  domestic 
relations  "court  is  establTsEecf  in  a  county,  the  domestic  relations 
court  automatically  becomes  vested  with  all  jursidiction  thereto- 
fore vested  in  the  juvenile  court.  Consequently,  the  judge  of  the 
domestic  relations  court  becomes  judge  of  the  juvenile  court. (6) 
Domestic  relations  court  judges  do  not  have  any  jurisdiction  over 
divorce  proceedings  or  proceedings  for  alimony  without  divorce  or 
alimony  pendente  lite  as  all  such  matters  are  retained  in  the 
general  jurisdiction  of  judges  of  the  superior  court. (7) 


(1)  G.  S.  110-22. 

(2)  G.  S.  7-103. 

(3)  G.  S.  110-22. 
(h)  G.  S.  110-22. 

{$)  G.  S.  2-10;  AG  5  July  1955. 

(6)  G.  S.  7-103. 

(7)  G.  S.  7-103;  AG  13  August  19U8. 


-  2  - 


II.      JURISDICTION 

A.  AGE 

1.  Age  at  Time  of  Offense  Determines  Jurisdiction.  The  age  of  a 
child  at  the  time  of  the  commission  of  an  offense  and  not  the 
age  at  the  time  of  the  hearing  determines  the  jurisdiction  of 
the  juvenile  court, (8)  If  a  child  is  less  than  sixteen  years 
of  age  at  the  time  an  offense  is  committed  or  at  the  time  he 
or  she  is  alleged  to  be  a  dependent  or  neglected  child  by  peti- 
tion before  the  court,  the  juvenile  court  has  jiirisdiction  to 
hear  the  matter  so  far  as  the  age  requirement  of  the  Juvenile 
Court  Act  is  concerned, 

2»  Jurisdiction  Continues  During  Minority  of  the  Child.  When  the 
juvenile  court  obta.ins  jurisdiction  over  a  child,  unless  a  court 
order  is  issued  to  the  contrary  or  unless  the  child  is  committed 
to  an  institution  supported  and  controlled  by  the  State,  juris- 
diction continues  during  the  minority  of  the  child.  This  means 
until  the  child  reaches  his  or  her  twenty-first  birthday. (9) 
The  marriage  of  the  child  will  not  deprive  the  court  of  juris- 
diction to  enter  proper  orders  affecting  the  child, (10)  There- 
fore, where  conditions  of  probation  imposed  upon  a  child  by  the 
juvenile  court  while  the  child  was  under  sixteen  years  of  age 
are  violated  after  the  child  attains  the  age  of  sixteen  years, 
the  period  of  probation  extending  beyond  the  sixteenth  year, 
the  child  may  still  be  placed  in  an  institution  il'  the  judg- 
ment of  the  court  so  provided,  since  the  jurisdiction  of  the 
court,  having  once  atta'^hed,  continues  for  the  purpose  of 
correction  and  reformation  during  the  minority  of  the  child, (11) 
Also,  when  jurisdiction  attached  and  the  child  was  committed 
to  the  custody  of  his  parents  on  probation  to  the  court,  the 
court  had  authority  to  order  his  commitment  to  an  institution 
after  he  passed  his  sixteenth  birthday. (12) 

B.  COMMITMENT  TO  STATE  INSTITUTIONS 

1,  Jurisdiction  of  Court  Terminates  on  Commitment  to  State  Institu- 
tion. Once  a  child  is  committed  by  the  juvenile  court  to  an 
institution  (such  as  Stonewall  Jackson  Training  School  or  Caswell 
Training  School)  supported  and  controlled  by  the  State,  the  court 
has  no  further  jurisdiction  over  the  child  in  that  particular 
proceeding. (13) 

The  Supreme  Court  of  North  Carolina  in  the  case  of  State  v. 
Burnett,  179  N.  C.  735,  in  speaking  of  the  termination  of  the 
jurisdiction  of  the  juvenile  court  where  a  child  is  committed 
to  a  State  supported  institution  had  the  following  to  say: 


(8)  State  V.  Coble,  l8l  N.  C.  55U  (1921);  AG  22  June  19U8. 

(9)  G.  S.  110-21. 

(10)  G.  S.  110-21;  AG  2$   Feb.  1955;  AG  l6  April  19U6. 

(11)  AG  3  March  19U3. 

(12)  AG  11  Feb.  1957. 

(13)  AG  U  Nov.  19U7;  AG  26  March  19U0. 
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"...it  Tiras  not  considered  feasible  that  the  rules  and  discipline 
of  a  public  institution  of  tnat  character  should  be  liable  to 
obstruction  or  interference  by  any  one  of  the  100  or  more  juve- 
nile courts  existent  throughout  the  State." 

2,  Jurisdiction  of  Court  is  Not  Terminated  Until  Commitment  is 
Completed^  Commitment  is  not  complete  until  the  person  ordered 
committed  is  delivered  into  the  custody  of  the  institution  or 
agent  thereof.  For  example,  a  juvenile  court  judge  ordered 

a  boy  committed  to  a  State  supported  institution.  XJ-non   receipt 
of  the  commitment  papers,  the  institution  notified  the  superin- 
tendent of  public  welfare  that  the  hoj  would  be  accepted  on  n 
certain  date.   On  that  date  the  authorities  went  to  the  boy'jJ 
home  to  conve7/  him  to  the  institution  but  he  was  not  there. 
Meanwhile,  circumstances  had  arisen  which  caused  the  juvenile 
court  judge  to  feel  that  the  order  of  commitment  should  be 
modified.  G.  S.  110-36  does  not  prevent  such  a  modification, 
because  commitment  is  not  complete  until  the  person  ordered 
committed  is  delivered  into  the  custody  of  the  place  of  com- 
mitment. (l)i)  This  does  not  conflict  with  the  quoted  language 
of  the  Burnett  case,  for  one  is  not  subject  to  the  rules  and 
discipline  of  an  institution  until  he  is  placed  therein. 

3.  Jurisdiction  to  Commit  Tubercuiar  Child  VJho  is  Dependent  or 
Weglect'edT  A  tuWrcSal'"clTild.  who" is  "fourteen  years  of  age, 
arberT)ei.ng  brought  before  the  juvenile  court  and  adjudicated 
dependent  or  neglected,  may  be  committed  to  a  suitable  insti- 
tution for  treatment. (l5) 

U.  Jurisdiction  to  Commit  Mentally  Retarded  Child.  After  finding 
that  a  meirtaTly  retarded  cHild'  comes  x-oTihin  the  jurisdiction 
of  the  juvenile  court,  the  Court  may  commit  such  child  to  a 
state  training  school  for  the  mentally  retarded. (16) 

C.  VENUE 

1.  Statutory  Provision.  Jurisdiction  of  a  county  juvenile  court 
Ts  "conf TneH  to  a  child  or  children  who  reside  in  the  county 
or  who  are  at  the  time  within  the  county. (17) 

^'   No  Authority  to  Issue  Process  to  Another  County.  There  is  no 

authority  in  the  juvenile  court  law  for  the  issuance  of  process 

from  a  juvenile  court  in  one  county  to  process  officers  in 
another  county. (18) 

3.  Justices  of  Peace  Have  No  Authority  to  Issue  Process  in  Juvenile 
Matters^  A  justice  of  the  peace  has  no  authority  to  issue  proc- 
ess in  matters  in  his  county  which  come  within  the  jurisdiction 
of  the  county  juvenile  court. (19) 


(lli)  AG  25  July  1957. 

(15)  AG  20  April  19U9. 

(16)  G.  S.  110-38;  AG  26  April  1955. 

(17)  G.  S.  110-21. 

(18)  Q.  S.  IIO-2I5  AG  21  May  19U6. 

(19)  G.  S.  IIO-2I5  AG  16  Sept.  19U3. 


D.    JURISDICTION  OVER  VIOLATIONS  OF  CRIMINAL  UWS 

1.  Children 

a.  Misdemeanors  Committed  by  Children  Under  Sixteen.  Only  juve- 
nile  courts  have  jurisdiction  over  minor  delinquents  under 
the  age  of  sixteen  years  who  are  charged  with  the  commission 
of  misdemeanors,  and  the  superior  court  has  no  jurisdiction 
in  such  cases.  Thus,  the  juvenile  court  judge  has  no  right 
to  transfer  such  cases  to  the  superior  court,  and  if  he 
undertook  to  do  so,  the  superior  court  would  have  no  juris- 
diction. (20) 

b.  Felonies  Committed  by  Juveniles. 

(1)  If  a  child  is  under  fourteen  years  of  age,  only  the  juve- 
nile court  has  jurisdiction  even  if  he  is  charged  with 
the  commission  of  tlr^  most  serious  felonies. 

(2)  If  a  child  is  fourteen  or  fifteen  and  is  charged  with  the 
commission  of  a  felony,  the  punishment  for  which  could 
not  exceed  imprisonment  for  more  than  ten  years,  the  juve- 
nile judge  would  have  the  right,  after  investigation,  to 
transfer  the  case  to  the  superior  court,  and  the  superior 
court  would  under  such  circumstances  have  jurisdiction. 

(3)  If  a  child  is  fourteen  or  fifteen  and  is  charged  with 
a  felony,  the  punishment  for  vrhich  could  be  more  than 
ten  years  imprisonment,  such  child  would  be  subject  to 
prosecution  as  in  the  case  of  an  adult, (21) 

2,  Adults 

a.  Juveni.le  Court  May  Not  Try  Adult  for  Contributing  to  Delinquency 
of  kinor.  A  juvenile  court  may  not  try  an  adult  for  the  offense 
of  contributing  to  the  delinquency  of  a  minor  as  described 

in  G.  S.  110-39,  but  such  offense  is  triable  as  other  misde- 
meanors in  a  court  of  competent  jurisdiction. (22) 

b.  Adult  May  Be  Cited  for  Contempt  for  Failure  to  Obey  Summons. 
Where  an  adult  to  whom  summons  "has  issued  commanding  his 
appearance  before  the  court  refuses  to  obey  such  summons, 

he  may  be  proceeded  against  as  for  contempt  of  court  and 
upon  a  failure  to  show  cause  why  he  should  not  be  attached 
for  contempt,  may  be  punished  by  fine  not  to  exceed  $250.00, 
or  imprisonment  not  to  exceed  30  days,  or  both,  in  the  dis- 
cretion of  the  court. (23) 

c.  Court  May  Not  Compel  Parents  to  Make  Restitution.  Although 
a  juvenile  court  is  authorized  by  G.  S.  110-29  as  one  of  the 
conditions  of  probation  to  require  a  child  to  make  restitution 


(20)  0.  S.  110-29. 

(21)  State  V.  Burnett,  179  N.  C.  735  (1920);  AG  23  Jan.  19iil. 

(22)  G.  S.  110-28;  AG  21  April  195U. 

(23)  G.  S.  110-28;  G.  S.  5-1;  G.  S.  5-U;  AG  22  Nov.  1921. 
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or  reparation  to  aggrieved  parties  for  actual  damages  or  losses 
caused  by  an  offense,  this  does  not  authorize  the  court  to 
compel  the  parents  of  the  child  to  make  such  restitution. (2U). 

d.  Co\irt  May  Order  Parents  to  Contribute  to  Support  of  Child 

Committed  to  Institution  or  Agency.  When  a  child  is  committed 
by  the  juvenile  court  to  an  institution,  agency,  or  person 
other  than  its  parent  or  guardiar.',  the  court  may  (after  issu- 
ance and  service  of  an  order  to  show  cause)  adjudge  that  the 
parent  is  to  pay  in  whole  or  in  part  for  the  support  of  the 
child,  and  will'ul  failure  to  pay  such  sum  may  be  punished  as 
a  contempt  of  court. (25) 

E.  JURISDICTION  OVER  CUSTODY  CONTROVERSIES 

In  North  Carolina  the  tribunal  which  has  jurisdiction  to  award 
custody  depends  upon  the  status  of  the  parties  who  are  seeking 
custody.  The  rules  listed  below  are  applicable. 

1,  Superior  Court 

a.  Parents  VJho  Are  Parties  to  a  Divorce  Action.  If  a  divorce 
action  is  pending  "between  pare"nts  in  the  courts  of  this 
State,  the  superior  court  has  exclusive  original  jurisdiction 
to  a'.^rd  custody  of  minor  children  of  such  parents.  If  the 
divorce  has  already  been  granted  by  a  court  in  this  State, 
the  procedure  is  by  motion  in  the  cause  in  the  divorce  case 

(G.  S.  50-13).  VJhere  a  divorce  action  is  pending  in  the  superior 
court,  the  juvenile  court  does  not  have  jurisdiction  to  enter 
an  order  respecting  the  custody  of  a  child  of  the  litigants. 
The  fact  that  such  custody  order  precedes  final  judgment  in 
the  divorce  action  is  immaterial. (26) 

b.  Parents  Separated  But  Not  Divorced.  When  the  custody  issue 
arises  between  a  husband  and  >ri_t*e  i^jho  are  living  in  a  state 
of  separation  without  beiiig  divorced,  the  procedure  is  by 
habeas  corpus  in  the  superior  court. (27) 

c.  Parents  Divorced  Outside  of  North  Carolina.  If  the  parents 
of  the  child  have  been  divorced  outside  of  North  Carolina, 
or  if  number  1  or  2  above  is  not  applicable,  custody  may  be 
detennined  in  a  special  proceeding  instituted  by  either  of 
said  parents  or  by  the  surviving  parent  if  the  other  be  dead. 
Although  most  special  proceedings  are  before  the  clerk,  this 
particular  type  of  special  proceeding  is  before  the  judge. (28) 

d.  Parents  Who  Are  Parties  to  an  Alimony  Without  Divorce  Action. 
lT"t"he  custody  contest  is  initiated  by  a  party  who  is  seeking 


(2U)  G.   S.  110-29 J  AG  30  April  19UIij  AG  7  March  1923. 
(25)  G.   S.  110-3U. 
C26)  AG  3  Dec.  1957. 
ni)  G.  S.  17-39. 
f28)  G.   S.  50-13. 
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alimony  without  divorce,  the  procedure  may  be  by  writ  of  habeas 
corpus  (G.  S.  17-39)  or  by  motion  in  the  cause  or  request 
in  the  pleadings. (29) 

e.  Alternate  Procedure  in  Any  Case.  G.  S.  17-39.1  provides  that 
"any  superior  court  judge  having  authority  to  determine  matters 
in  chambers  in  the  district  may,  in  his  discretion,  issue 
writ  of  habeas  corpus  .  .  .  and  upon  the  return  of  said  writ 
.  ,  .  may  award  the  charge  or  custody  of  the  child  .  .  .  ." 
This  statute  is  an  alternative  to  those  discussed  above. 

2.  Domestic  Relations  and  Juvenile  Courts 

a.  Petitioner  is  a  No n- Parent.  VJhere  the  cases  are  not  tried 
in  the'  superior  court,  domestic  relations  courts  and  juvenile 
courts  have  jurisdiction.  Thus,  it  appears  that  the  domestic 
relations  and  juvenile  courts  have  concurrent  j-urisdiction 
with  the  superior  court  in  cases  where  the  petitioner  is  a 
non-parent. (30) 

b.  Parties  Voluntarily  Submitting  Themselves  to  Juvenile  Court. 
WKere  parents  wHb  are  living  in~a"state  of  separation'wTtlTout 
being  divorced  are  present  and  voluntarily  submit  themselves 
to  the  jurisdiction  of  the  juvenile  court,  with  respect  to  a 
controversy  between  them  regarding  custody  of  children  born 
of  the  marriage,  such  a  matter  is  within  the  scope  of  the 
power  of  the  juvenile  court  which  has  jurisdiction  of  the 
subject  matter.  Therefore,  an  order  of  the  court  respecting 
custody  of  the  children  is  not  void  for  lack  of  jurisdiction. 
If  either  party  had  proceeded  by  x^'it  of  habeas  corpus  in 
the  superior  court  pursuant  to  the  provisions  of  G.  S,  17-39 
to  determine  the  custody  of  the  children,  jurisdiction  for 
that  purpose  would  have  appertained  to  that  court,  to  the 
exclusion  of  the  juvenile  court. (31) 

c.  Award  of  Custody  by  Juvenile  Court  Pending  Placement  for 
AdopiionI  When  a  child  under  two  years  of  age  is  placed  in 
the 'custody  of  the  juvenile  court  by  both  parents,  the  mother 
dies,  and  the  father  signs  "Parent's  Release,  Surrender  and 
Consent  to  Adoption"  papers — but  no  adoption  proceedings  are 
ever  instituted  and  four  years  later  the  father  petitions 
for  return  of  the  child — the  court  may  award  custody  of  the 
child  to  the  father  without  the  consent  of  the  superintendent 
of  public  welfare;  however,  such  an  award  will  not  deprive 
the  superintendent  of  his  authority  to  give  consent  to  adop- 
tion of  the  child  by  someone  other  than  the  father. (32) 

F.  JURISDICTION  PENDING  APPEALS 

1.  An  Appeal  Will  Stay  Execution  of  the  Court's  Order  in  Some  Cases 
and  Not  in  Others^  Whether  or  not  appeal  from  an  order  of 


(29)  G.  S.  50-16. 

(30)  G.  S.  7-103;  G.  S.  110-21. 

(31)  In  re  Prevatt,  223  N.  C.  833  (19U3). 

(32)  AG  16  June  19^8. 
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a  juvenile  court  will  have  the  effect  of  staying  execution  on 
the  order  depends  upon  the  nature  of  the  order  appealed  from. 

a.  Appeal  i^'rom  Order  Committing  Child  to  Training  School.  Where 
the  appeal  Is  from  an  order  of  the  juvenile  coui-t  committing 
a  child  to  a  training  school,  it  would  have  the  effect  of 
staying  execution  on  such  order. 

b.  Appeal  .b'rom  Custody  Order.  Where  the  appeal  is  from  the  dis- 
mlssal  of  an  adoption  proceeding,  the  juvenile  court  has  juris- 
diction to  award  temporary  custody  of  the  child  to  the  super- 
intendent of  public  welfare,  and  an  appeal  from  the  temporary 
custody  award  would  not  stay  execution  of  the  order  providing 
for  such  temporary  custody. (33)  Likewise,  where  the  appeal 

is  from  an  order, of  the  juvenile  court  awarding  custody  of 
a  child,  the  appeal  will  not  stay  execution. (3U)  This  rule 
is  based  upon  the  well  established  proposition  that  in  any 
contest  concerning  the  custody  of  a  minor  child,  the  best 
interests  and  welfare  of  the  child  are  of  chief  Importance 
and  vdll  prevail  over  any  mere  preponderance  of  legal  right. (35) 

2,  Child  Is  Subject  to  Supervision  of  Juvenile  Court  Pending  Appeal. 
In  "every  case  the  child  is'  subject  "to  \}ie   "supervision  of  "the 
juvenile  court  during  the  pendency  of  an  appeal. (36) 

G.  JURISDICTION  TO  DETERMINE  ABANDONMENT  b'OR   ADOPTION  RJRPOSES 

■^'  J^V6"-il6  P?}}?"^  ,^^y  ^"^^  ^^^^^.  ^'^^SlGctsd  Child  for  Adoption  With- 
out Conse'n't "of  Parent.  STthbu'gh'  the  "juvenll"e  court  judge  may  • 
provide  for  the  custody  of  a  child  found  to  be  neglected,  unless 
the  mother  of  such  child  has  abandoned  her  child  or  is  mentally 
incompetent  to  give  her  consent  to  adoption,  the  child  may  not 
be  adopted  without  the  written  consent  of  the  mother. (37) 

2.  Determination  of  Abandonment  by  Juvenile  Court  Makes  Consent 
of  Abandoning  Party  Unnecessary.   5.  S.  hti-5   provides  in  part; 
"In  all  cases  where  a  court  of  competent  jurisdiction  Including 
a  juvenile  court  or  a  domestic  relations  court,  has  declared 
a  child  to  he  an  abandoned  child,  the  parent,  parents,  or 
guardian  of  the  person,  declared  guilty  of  such  abandonment, 
shall  not  be  necessary  parties  to  arry  proceeding  under  this 
chapter  nor  shall  their  consent  be  required."  (Emphasis  added.) 
It  is  believed  that  the  juvenile  court  was  a  "court  of  competent 
jurisdiction"  to  adjudicate  abandonment  even  before  the  addition 
of  the  emphasized  portion  of  the  statute.  At  any  rate  the  amend- 
ment makes  it  clear  that  any  abandonment  adjudication  made  by 
the  juvenile  court  judge,  whether  before  or  after  enactment  of 
the  amendment,  will  be  sufficient  to  make  the  consent  of  the 


(33)  AG  17  Feb.  1956. 

(3U)  AG  26  July  1957. 

(35)  AG  22  June  1950. 

(36)  G.  S.  110-2)4;  AG  26  July  1957. 

(37)  AG  13  August  1956. 


-  B  - 


abandoninr^  party  unnecessary.  (33)  Also,  once  it  has  been  adjudi 
cated  that  parents  have  abandoned  their  child,  the  parents  need 
not  be  given  notice  or  the  adoption  proceedings. (39) 

3.  Service  of  Summons  Is  ilocessary  Before  Kaking  a  Determination 
of""AbandmiTient .  '"  ServTce  of  sumnons  on  parents  uho  have  allegedly 
abandoned  a  child  for  adoption  purposes  must  be  made  prior  to 
proceeding  in  the  juvenile  court  to  make  a  determination  of  such 
abandonment,  VJhere  summons  is  issued  and  returned  with  a  nota- 
tion that  parents  cannot  be  found,  service  by  publication  in  the 
county  where  the  adoption  proceeding  is  pending  is  necessary.  (I4.O) 
Authority  for  service  by  publication  is  found  in  G.  S.  110-28 
(which  has  not  been  repealed  by  either  G.  S.  1-98.1  or  G.  S. 
1-98.2). (Ul) 

H.  SUPPORT  Oi''  CHI.LDREN 

1.  Juvenile  Court  Has  no  Jurisdiction  Under  Uniform  Reciprocal 
linfovcemerYt   of  Support  Act.  fEe  'juvenile  court  does  not  have 
juris'dTc'&xah  to  hear  cases  under  the  Uniform  Reciprocal  Enforce- 
ment of  Support  Act.  As  defined  in  the  Act  "'court'  means  any 
court  of  record  in  this  State  having  jurisdiction  to  determine 
liability  of  persons  for  the  support  of  dependents  in  any  crimi- 
nal proceeding  .  .  ."(U2)  The  juvenile  court  does  not  have 
jurisdiction  to  determine  such  liability  and  therefore  does  not 
have  jurisdiction  to  hear  cases  under  the  Uniform  Act.(U3) 

2.  Juvenile  Court  May  Order  Parents  to  Support  Child  Committed  to 
Iris ti^Euti!on,'  Agency,  or  Person'OfhertlTan  Parent.  See  II  (D)(2) 
'(d)  above . 

I.  GUARDIANSHIP 

1 .  Juve nile  Court  Act  Does  Not  Interfere  VJith  Guardianship  Juris- 
'31'ctio'ri  of  ClefFI  G.  S.  110-37  authorizing  the  appointment  of 

a  guardian  of  the  person  and  property  of  a  child  by  the  juvenile 
court  does  not  apply  to  the  case  of  a  child  whose  parents  are 
living  and  who  are  properly  caring  for  said  child,  for  it  does 
not  appear  that  the  Juvenile  Court  Act  was  intended  to  interfere 
with  the  general  jurisdiction  of  the  clerk  of  the  superior  court, 
acting  as  such,  over  the  appointment  of  guardians  for  the  estates 
of  minor  children. (UU) 

2.  Superintendent  of  Public  Welfare  Is  Guardian  of  Minors  Under 
Certain  Circumstances.  Where  there  is  no  natural  guardian  or 
where  a  minor  has  been  abandoned,  and  the  minor  requires  services 


(38)  AG  10  Oct.  1957. 

(39)  AG  26  Nov.  19^7. 

(UO)  AG  26  Nov.  19^7;  AG  6  Aug.  19^8. 

(kl)  AG  15  August  19^8. 

(U2)  G.  S.  52A-3(U). 

(U3)  AG  11  Dec.  19^7. 

(U)4)  G.  S.  110-37;  AG  23  July  1919. 
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from  the  department  of  public  welfare,  until  the  appointment 
of  a  guardian  of  the  person  for  such  minor  by  the  clerk  of  the 
superior  court,  the  superintendent  of  public  welfare  of  the 
county  in  which  such  minor  resides  is  the  guardian  of  the  person 
of  said  minor. (U5) 


(U5)  G.  S.  33-1.1. 
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III.      JUVEMLE  COURT  PROCEDURES 

A.  PETITIONS 

1.  Juveniles  Are  Brought  Before  Court  by  Petition.  A  petition, 
as  provided  for  in  G.  S.  110-2i?,  is  the  only  manner  in  which 
juveniles  can  originally  be  brought  before  the  juvenile  court, 
and  the  transfer  of  a  warrant  by  a  justice  of  the  peace  from 
his  court  to  the  juvenile  court  has  no  effect  in  bringing  a 
juvenile  offender  before  the  court. (U6) 

2.  Action  to  be  Taken  by  Court  Upon  I''iling  a  Petition.  Upon  the 
filing  of  a  petition  before  the  juvenile  court,  the  court  must 
proceed  in  one  of  two  ways:  It  must  either  cause  a  summons  to 
be  is.^ed  to  the  parents,  guardian,  or  other  person  specified 
in  the  statute,  requiring  them  to  appear  mth  the  child  at  a 
place  stated  in  the  summons  to  shoxj  cause  why  the  child  should 
not  be  dealt  with  under  the  juvenile  law;  or,  the  court  may 
order  an  investigation  by  a  probation  officer  or  other  person 
and  then  cause  process  to  be  issued. (U7) 

B.  SERVICE  OF  PROCESS 

1.  Officers  Authorized  to  Serve  Process  Must  Serve  Juvenile  Court 
"ProcessI  li]ven   though  the  JuveniTe"'Court  Act  does  not  speciTT^ 
calTy  provide  a  fee  or  fees  for  service  of  juvenile  court  proc- 
ess, the  sheriff  or  other  lawful  officers  who  refuse  to  serve 
such  process  render  themselves  amenable  to  punishment  as  for 
contempt,  for  it  has  teen  decided  time  and  time  again  in  this 
State  that  the  Legislature  may  impose  additional  duties  on 
public  officers  without  providing  additional  compensation. (U8) 

2,  Fee  Sheriff  May  Charge  County.  A  service  fee  for  process 
is'sued^From  the  juvenile  court  would  be  a  proper  charge  against 
the  county  where  the  sheril'f  is  on  a  fee  basis.  (U9) 

C.  CUSTODY  OF  CHILD 

1.  Immediate  Custody  of  Child  May  Be  Taken  Under  Certain  Circum- 
stances. '  Where  it  appears  in  ^he  petition  that  living  conditions 
of  a"  child  charged  with  being  neglected  or  dependent  are  such 

as  to  endanger  the  child's  health,  morals  or  general  welfare, 
-the  juvenile  court  has  authority  to  proceed  to  have  the  child 
immediately  removed  from  the  custody  of  the  parents,  and  placed 
in  another's  custody  pending  the  hearing. (50) 

2.  Probation  Officer  Must  Take  Charge  of  Child  Upon  Order  of  Court. 
While  a  probation  officer  does  hot  have  discretion  to  take  or 
refuse  to  take  charge  of  a  child,  before  or  after  the  hearing. 


(U6)  AG  U  May  1951. 

(U7)  G.  S.  110-26;  AG  23  Nov.  19U8. 

(U8)  G.  S.  110-28;  AG  21  Feb.  1920. 

(U9)  AG  25  March  1939. 

(50)  AG  6  Sept.  1956. 
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when  ordered  to  do  so  by  the  juvenile  or  domestic  relations  court 
judge,  he  may  point  out  to  the  judge  the  difficulties  he  will 
encounter  i±'  he  obeys  the  court's  mandate,  and  in  that  way  he 
can  attempt  to  influence  the  court  to  change  the  order. (^1) 

D.  HEARINGS  AND  COURT  RECORDS 

1.  General  Public  May  Be  Excluded  From  Hearings,  In  the  hearing 
of'  any  case  coming  within  'the  prbvi'sidns  of  the  Juvenile  Court 
Act,  the  general  public  may  be  excluded  and  only  such  persons 
admitted  thereto  as  have  a  direct  interest  in  the  case.(52) 

2.  Judge  May  Refuse  Public  Inspection  of  Records.  The  judge  of 
the  juvenile  court'  may  reTu.se  to  permit  public  inspection  of 
the  court  records  if,  in  his  opinion,  such  action  is  to  the 
best  interest  of  the  child  in  question. (^3) 

3.  Ordinary  Rules  of  Evidence  Mot  ijlnding  on  Court.  The  juvenile 
"court  is  not  bound  by  the  ordinary  rules  of  evidence  in  the 
superior  court,  but  may  hear  any  and  all  evidence  which  the 
court  may  consider  as  throwing  light  upon  the  matter  heard  by 
it.  A  recent  case  does  indicate,  however,  that  in  custody  cases 
the  judge  should  not  interview  the  minor  in  the  absence  of  the 
parties  contesting  custody  un!].eGs  they  consent  to  such  inter- 
view. (5U)  The  juvenile  court  clearly  has  authority  to  prevent 
attorneys  from  conducting  the  hearing  in  the  manner  in  which  a 
trial  would  be  conducted  in  an  ordinary  police  court. (^5) 


(51)  G.  S.  110-33;  AG  3  July  1957. 

(52)  G.  S.  110-2U. 

(53)  G.  S.  110-2U;  AG  26  July  19lil. 

(5U)  Raper  v.  Berrier,  2^6  N.  C.  193  (1957). 

(55)  AG  13  Feb.  192U. 
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IV.   DISPOSITION  OF  CHILD j  PROBATION 
A.  DISPOSITION  Oi^'  CHILD 

1,  Juvenile  Co-urts  Are  Not  Criminal  Courts,  No  child  is  to  be 
denominated  a  criminal  by  reason  bit"'  an  adjudication  In  the 
juvenile  co\irt,  nor  shall  such  adjudication  be  denominated  a 
conviction.  As  was  stated  by  our  Supreme  Court:  The  Juvenile 
Court  Act  "deals  and  purports  to  deal  vrith.   delinquent  chlldi'en 
not  as  criminals,  but  as  wards  and  undertakes  rather  to  glvs 
them  the  control  and  environment  that  may  lead  to  their  refor- 
mation and  enable  them  to  become  law-abiding  and  useful  citizens, 
a  support  and  not  a  hlnderance  to  the  commonwealth  ,  .  .  the 
welfare  of  society  requires  and  justifies  such  enactments.  The 
statute  is  neither  criminal  or  penal  in  its  nature  but  an  admin- 
istrative police  regulation". (56) 

2,  State  Traininj;-  Schools  Are  Not  Penal  Institublons.  Since  only 
children'  of  juvenile  court  age  are  pemiltted  to  'Be  sent  to  the 
state's  training  schools  (such  as  the  Stonewall  Jackson  Train- 
ing School),  they  are  not  classified  as  penal  institutions. (57) 

3,  Juveniles  Are  Not  to  Be  Confined  in  Jail.  All  children  under 
sixteen  years  of  age  charged  id.tTi'  a,ny^ff ense  which  would  ordi- 
narily be  considered  a  misdemeanor  cannot  be  confined  in  the 
county  jail;  children  fourteen  and  fifteen  years  of  age  charged 
with  a  felony,  the  p\inlshment  for  which  cannot  be  more  than  ten 
years,  can  be  put  in  the  county  jail  in  properly  segregated 
quarters  if  the  juvenile  judge,  after  thorough  investigation 
orders  the  child  held  in  custody  and  bound  over  to  the  next 
term  of  the  superior  court;  children  fourteen  and  fifteen  years 
of  age  charged  with  a  felony,  the  punishment  for  which  is  more 
than  ten  years,  can  be  put  in  the  county  jail  in  segregated 
quartex'S,  and  are  to  be  tried  and  treated  as  adults. (58) 

U,  Court  May  Order  Medical  Care  for  Neglected  Child.  Where  a  child 
is  brought'  before  the  juve;nfle  co\irt  on  a  petition  alleging 
that  the  child  is  neglected  and  that  the  parents  refuse  to  allow 
him  to  receive  needed  surgical  care  and  treatment,  the  court 
upon  a  proper  finding  may  oi'ier  the  necessary  medical  and  surgi- 
cal care  for  the  child  as  provided  in  G.  S.  110-38.(59)  Also, 
where  the  juvenile  court  awards  custody  of  a  child  to  the  super- 
intendent of  public  welfare,  the  court  can  authorize  the  super- 
intendent to  give  consent  to  medical  or  surgical  care  for  the 
child  when  the  need  for  such  care  arises  at  some  future  time. 
"It  is  of  coiui'se  desirable  for  the  custodian  of  the  child  to 
obtain  consent  of  the  parents  of  the  child,  if  they  are  avail- 
able and  will  give  their  consent. "(60) 


(56)  State  v.  Burnett,  179  N.  C.  735  (1920). 

(57)  AG  17  h'eh,   19U0. 

(58)  AG  10  Nov.  19335  G.  S.  110-295  AG  l5  Nov.  1951 5  AG  6  March  1956. 

(59)  AG  13  Oct.  19hh. 

(60)  G.  S.  110-38;  G.  S.  110-2^5  AG  5  Sept,  1957» 
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^.  Court  K5.J   Commit  for  Treatnent  a  Tubercular  Child  '.-/ho  Is 
Dependent  or  Neglected,  A  tubercular  child  "fiho   is  fourteen 
years  ol'  age  and  dependent  or  neglected  may,  al"ter  being  brought 
before  the  juvenile  court,  be  connitted  to  a  suitable  institu- 
tion for  treatment. (61) 

6.  Court  May  Commit  Mentally  Retarded  Child  to  State  Training 
School  for  Keeble-i'Anded  Children!  The  juvenile  court  has 
authority  to  commit  a  mentally  retarded  child  within  its  j\iris- 
diction  to  the  State  Training  School  for  feeble-minded  children. (62) 

7.  Kinor  Kay  Be  Required  by  Juvenile  Court  to  Support  His  Child. 
A  child  who  is  under  sixteen  years  of  age  may  be  required  by 
the  juvenile  court  to  contribute  to  the  support  of  his  child 
born  out  of  vredlock  vjhere  the  court  finds  that  such  person  is 
the  father  of  the  child  and  that  he  has  wilfully  failed  to 
support  it. 

B.  PROBATION 

;  1.  County  Superintendent  of  Public  VJelfare  Is  Chief  Probation  Officer. 
The  countTy  superintendent  of  public  vjell'are  is  the  chief  proba- 
tion  officer  of  every  juvenile  court  in  his  county,  and  he  has 
supervision  over  any  additional  probation  officers  who  may  be 
appointed.  (6)4) 

2,  Probation  Officer  Kay  Supervise  Person  Transferred  From  Another 
fjonrt  Under  Certain  Circumstances.  Approbation  officer  of  the 
fiiv&nile  court  may,  vrith  the  approval  of  the  judge  of  the  court 
under  vrhich  he  is  serving,  act  as  probation  officer  over  any 
person  on  probation  transferred  to  his  supervision  from  any 
other  juvenile  court.  However,  where  such  transfer  is  effected, 
any  application  to  modify  or  reverse  the  order  in  the  original 
cause  should  be  made  to  the  original  court. (65) 

3.  Juvenile  Court  of  One  County  May  Not  Send  a  Child  to  Another 
"bounty  and  Give  the  Latter  County  Responsibility  for  Placing  the 
Child  in  a  Boarding  Home  and  Paying  for  Its  Support.  If  a  juve- 
court  in  "A"  County  takes  custody  of  a  child  and  places  it  in 

a  boarding  home  at  the  expense  of  that  County  and  later  the  parents 
leave  that  County  and  move  to  "B"  County,  "A"  County  cannot  transfer 
this  child  to  "B"  County  giving  "B"  County  responsibility  for 
placing  this  child  in  a  boarding  home  in  "B"  County  and  paying 
for  its  support.  The  financial  liability  for  the  support  of  the 
child  remains  with  the  county  which  assumed  jurisdiction  over 
the  child.  Transfer  of  administration  does  not  authorize  transfer 
of  financial  liability, (66) 


(61)  AG  20  April  19h9. 

(62)  G.  S.  110-38;  AG  26  April  1955. 

(63)  G.  8.  110-32;  AG  25  March  19U3. 
(6U)  G.  S.  110-31;  AG  15  August  19Ul. 

(65)  G.  S.  110-33;  AG  3  July  19U5. 

(66)  AG  2  October  19U5. 
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